smuggling problem. The Comment begins in Part II by tracing the history of human smuggling from China and summarizing the current state of the problem.' 4 Part III discusses current approaches to the Chinese human trade and describes the socioeconomic forces driving Chinese migration.1 5 Part IV explains how American aversion to China's family planning programs resulted in the 1996 Amendment to the U.S. refugee law that recognizes opposition to "coercive population control programs" as a basis for political asylum.1 6 Part V calls for the repeal of this amendment because it is culturally biased, facilitates human smuggling from China, and contradicts traditional and reformative ideals of asylum law and refugee policy. 7 
II. CHINESE MIGRANTS SMUGGLED TO THE UNITED STATES
Chinese human smuggling is run by "big snakeheads" who control transnational networks of "small snakeheads," enforcers, and debt collectors.' 8 With close ties to local Chinese officials, many big snakeheads are seen as "philanthropists" because they contribute large sums to improve their home villages. 19 Most smuggled migrants never meet these big snakeheads, but deal solely with their lower-level "employees. "" 0 Little snakeheads are usually local Chinese people who recruit customers and collect down payments.
2 1 Numerous middlemen guide emigrants from one transit point to the next and enforcers are hired to control passengers en route to the U.S.
2 2 After the migrants arrive in the United States, debt-collectors lock them in safe houses until their fees are paid. 23 Although big snakeheads may hire gang members as debtcollectors, there is no evidence that "organized crime" controls the Chinese human smuggling business.' Rather, the Chinese human trade is run by clandestine "entrepreneurs" whose underlings commit serious crimes in the course of their illicit business.
5
Lured by the prospect of a richer life in the United States, Chinese emigrants may endure treacherous journeys by air, sea and land in abhorrent conditions made worse by the violent 26 abuse of enforcers.
Smugglers charge from $30,000 to $60,000 per person for their services. 27 To ensure that the snakeheads will successfully deliver them to their destination, Chinese migrants typically make only a down payment of $1,000 to $3,000 before their departure. 2 8 Contrary to many reports that Chinese migrants are forced to work as indentured servants in American restaurants or sweatshops to pay off the smugglers, relatives or friends of the migrants (their sponsors) will pay their debts as soon as the migrants arrive in the U.S. 29 Debt-collectors use brutal tactics to insure this immediate, full payment. 30 If a migrant's debt has not been paid within a week of their arrival, debt-collectors may force the migrant to call his or her sponsor and then torture the victim over the phone to shock their relatives into immediately sending the money. Id. at 41 (quoting the scholar Willard H. Myers). 26 For example, in 1995 the ship Jung Sheng 8 was stopped south of Hawaii. The ship was carrying 147 Chinese migrants, some of whom were beaten and sexually abused by enforcers on board. Many also suffered from skin and urinary tract infections due to dehydration and unsanitary conditions. As one Coast Guard official said, "When we pulled the hatch on the hold, we were overwhelmed with a rush of hot steamy air that smelled of urine and fecal matter. The smell just never went away." Witkin, supra note 9, at 15.
"Chin, supra note 13, at 170; Brownfield Statement, supra note 5. See also Scott Sunde, Starvation, Thirst Killed 3 Stowaways, Tests Find, SEAT=E POST-INTEIfGENCER, Feb. 24, 2000 at BI (citing estimates of INS officials).
" Chin, supra note 13, at 174; Brownfield Statement, supra note 5. "Smith, supra note 6, at 11; Chin, supra note 13, at 178-79. Thus, migrants work tirelessly to pay their debts to their relatives, friends or loansharks, not the smugglers.
'o Chin, supra note 13, at 178-79. "Id. at 185. See also Gribbin, supra note 4. Ken Elwood of the INS says that the Service found "a Chinese smuggler's victim shot in the head and dropped on New York's Grand Central Parkway ....
We had a woman whose skull was crushed. We [Vol. 90
A. ORIGINS AND REASONS FOR LEAVING
The majority of smuggled Chinese migrants come from the southern coastal province of Fujian. 32 Since the late 1980s, smuggling networks have brought tens of thousands of Fujianese to the U.S. 33 Lying along Mainland China's side of the Taiwan Straits, Fujian is a natural gateway for international trade and the province has a maritime tradition dating back to the 15th century. 34 Fujian was also the birthplace of San Lian Hui, the original Chinese Triad, and a center of maritime smuggling. 35 During the tumultuous collapse of the Qing dynasty in the late 19th century, thousands of Fujianese fled chaos and poverty to migrate overseas. 36 When Deng Xiaoping emhave had people kidnapped, taped from head to foot with duct tape and left in closets to die." Id. According to one expert, "[tlhe shetou have avoided the extension of credit because it increases their exposure to law enforcement and requires a permanent U.S. organization to supervise the collection of periodic payments." Willard H. Myers III, Of Qinshu, Guanxi, and Shetou: The Dynamic Elements of Chinese Irregular Population Movemen in HUMAN SMUGGLING, supra note 6, at 125 n. 44. See also Chin, supra note 13, at 178 nn. 37-38. Chin's research found that although "U.S. authorities assume that illegal immigrants need not pay their smugglers in advance or upon their arrival ... [,] [h]uman traffickers .. . demanded immediate payment of the entire fee." CHIN, supra note 18, at 101. This was, in part, because "[m] igrants are the best evidence a prosecutor has to successfully indict a smuggling network." Chin, supra note 13, at 194 n. 38. " See generally Marlowe Hood, Sourcing the Problem: Why Fuzhou?, in HUMAN SMUGGLuNG, supra note 6, at 77.
" ' John Pomfret, Smuggled Chinese Enrich Hneland, Gangs; Villagers Work, Chase Dreams in United States, Jan. 24, 1999, WASH. POST, at A19. An official from the city of Tingjiang estimates that 30,000 of the approximately 70,000 townspeople are in the United States. Id. 'Marlowe Hood explains this history:
[T]he province's maritime tradition... dates back at least to Zheng He's expeditions to South Asia and Africa during the early fifteenth century. For it was a handful of sailors and merchant marines from Fuzhou and neighboring Ma Wei, men like Alan Mansin Lau, a former president of the Fukien American Association, who planted the first seeds of Fuzhou's New York-based community by jumping ship in the United States during the two decades following World War II. Hood, supra note 32, at 77. " Id. "Triad" refers to the Triad societies formed by ousted Chinese officials to overthrow the Qing dynasty government in the late 17th century. KO-U1N CHIN, CHINESE SUBCULTURE AND CRUMINALrIy: NON-TRADITIONAL CRIME GROUPS IN AMERICA 9 (1990) . Triad organizations evolved into powerful groups who used intimidation and violence to support their criminal activities. Id. Branches of the triads in the United States are called tongs. Id. ' See generally FAIRBANK, supra note 10, at 230-55.
braced market-oriented economic reforms in the 1980s, contact and trade between Fujian and Taiwan increased. 37 The main source of Fujianese migrants is the area surrounding Fuzhou City in the northeastern comer of Fujian province. 38 Several villages in this area are inhabited mostly by elderly couples caring for grandchildren whose parents are in the U.S., and many families are financially dependent on their overseas relatives. 39 Although economics are a clear "push" factor behind Chinese migration to the United States, 40 a subtler and more pervasive force is the toll that official corruption and arbitrary abuse of power wreak on every level of Chinese society. 41 One expert 17 This economic reliance on Taiwan has historical roots. Marlowe Hood attributes the lack of any large state-run enterprises in Fujian to "a deliberate Maoist-era strategy designed to deprive a hostile Nationalist regime a scant 100 kilometers away of military targets." Hood, supra note 32, at 78. *" Id. at 76 (stating that the vast majority come from greater Fuzhou). Chinese from the Fuzhou city area in Fujian province replaced immigrants from Guangzhou province (the "Cantonese") as the majority of Chinese immigrants to the United States in the 1980s. KWONG, supra note 1, at 9. Ninety percent of Fujianese immigrants come from three small towns surrounding Fuzhou: Lianjiang, Minhou and Changle. Id. at 22.
" Hood, supra note 32, at 80. Many illegal Chinese immigrants in the U.S. also send their newborn children back to China. Somini Sengupta, Women Keep Garment Jobs By Sending Babies to China, N.Y. TIMES, Sept. 14, 1999, at Al. For example, a woman working in a New York sweatshop paid a friend $1,000 to take her newborn son back to China to be raised by his grandmother. Id. According to Celia Ng, the nursing coordinator at the Chinatown Health Center, 10 to 20 percent of the 1,500 babies delivered there last year were sent away. Id. At the St. Vincent's Hospital Chinatown clinic, the social worker Sara Lee estimates that one-third to one-half of the women who seek prenatal care there say they plan to send their babies away. Id. 40 International migration is often analyzed in terms of "push" and "pull" factors. Smith, supra note 6, at 13. Economic deprivation or unemployment may "push" migrants out of China, while demand for cheap labor, higher earning potential and family reunification "pull" migrants to the United States. Id.
" ' See Elisabeth Rosenthal, Beijing Gets a Scoldingfor Official Corruption, and "[t] hose who are either unable or unwilling to la guanxi-pull strings and open back doors-are locked out of the opportunities offered by China's booming, but profoundly corrupt, economy." Hood, supra note 32, at 80-81. To illustrate this societal alienation, Hood tells the story of Ren Wanxia, a woman who was murdered inside the local police station after protesting a minor fine. Id. Her brother petitioned tirelessly to bring her murderer to justice. When all attempts failed he became deeply discouraged by his prospects in China, took a boat to NewYork and now washes dishes in a Brooklyn takeout. Id.
argues that official corruption coupled with the abrupt decentralization of China's economy could lead to massive social unrest that would drastically increase the number of Chinese migrants seeking refuge in the United States. 42 Given Fujian's distance (more than 1,000 miles) from China's capital Beijing, Paul J. Smith predicts that the weakening grip of the Chinese Communist Party will increase emigration as local officials simply ignore 4 overnment attempts to crack down on human smuggling.
Although it is now easier for educated, wealthy or professional Chinese to travel abroad, it is still very difficult for the average Chinese citizen to get the documents needed to leave China. 44 Unlike the United States, China does not allow its citizens to freely apply for passports. Chinese people must apply for a passport through their danwei (work unit) or local village officials. 45 To come to the United States they must then procure a visa from the U.S. Embassy in Bejing or the Consulate in Guangzhou. 46 visa can Chinese citizens then apply to the Public Security Bureau for the final document needed to leave-an exit permit. 47 Bureaucratic hurdles face the Chinese at every step in this process. 48 Given these obstacles, it is no surprise that many Fujianese turn to the more accessible, albeit more expensive, services of the smugglers. For a handsome fee, smugglers will procure fake travel documents and passage to the United States.
4 9 Lax legal enforcement and entrenched corruption facilitate this criminal activity in China and several transit countries.
5 0 Local Chinese officials themselves may contract with snakeheads to smuggle their family members out of China for a discounted price.
51
Other authorities may profit from selling their official passports to emigrants eager to pay an inflated price. 52
B. TRANSIT AND ARRIVAL
Illegal immigrants from Fujian come to the United States by sea, land, air-or any combination thereof-based on how much they can afford to pay up front. 5 3 Regardless of how they arrive, emigrants' journeys are replete with danger, fear and suffering. 5 4 The trip from China to the U.S. can take anywhere from a few weeks to over a year and may pull migrants through several transit countries in Southeast Asia, Europe, and South or Central America. 55 At every point in their journeys, emigrants if Chinese nationals "don't have skills, a family relationship or the grades to come to a U.S. college," they have little hope of coming to the U.S. legally).
1 CHINA PROFIE, supra note 44, at 35-36; CHIN, supra note 18, at 49, 192 n.1. CHnN supra note 18, at 10. For those Chinese with connections, escape is much easier. There are several reports of local Fujian officials colluding with the smuggling networks. See infra notes 51-52 and accompanying text. 4 9 Smith, supra note 6, at 13-14.
Id. at 14. See also CHIN, supa note 18, at 42-46.
5'
Smith, supra note 6, at 14. 12 Id. Unlike regular Chinese passports, official passports are easily doctored by removing the official's photograph and replacing it with a picture of the emigrant.
Id.
5s See Myers, supra note 31, at 107-11. Chin reports that the total price does not differ significantly between the various methods of transport, but those migrants who travel by air make the highest down payments and those who travel by sea pay the lowest amount up front. CHIN, supra note 18, at 92. supra note 18, [89] [90] [91] are vulnerable to the violent abuse of snakeheads and enforcers.
56
The human cost of these crimes first came to worldwide attention in June, 1993, when the freighter Golden Venture ran aground off the New York coast.
7 Nearly 300 Chinese people were packed into 800 square feet of cargo space and had been at sea for more than three months with little water or food, no sanitary facilities, no life preservers and only a single ladder to escape the hold. 58 Pandemonium erupted on board when the ship grounded.
5 9 As Coast Guard and police officials boarded the ship, nearly 200 passengers fled, leapt blindly into the water and swam to shore while clutching plastic bags with their belongings.
6 0 Many of these people suffered hypothermia from swimming in the freezing water.
61
Ten of the migrants died while trying to reach the shore.
62
In the early 1990s thirty-two ships carrying a total of over 5,000 Chinese migrants destined for the U.S. were apprehended throughout Asia and South America. 63 On October 24, 1999 a Chinese woman detained by the INS at the DuPae County Jail in Illinois gave birth on the toilet of her jail cell.
Unaware that the woman was pregnant, the jail guards rushed to the cell only after other detainees began banging on the door to get their attention. 78 The guards and a jail nurse revived the baby and her mother and quickly sent them to a local hospital. 79 Similarly Pub. L. No. 104-208, 110 Stat. 3009-546 (1996) (codified as amended in scattered sections of 8 and 22 U.S.C.), people arriving in the United States without valid documentation are subject to "expedited removal." If aliens express an intent to seek asylum, they will be interviewed by an INS asylum officer to determine whether they have a "credible fear" of returning to their native country. If the applicants pass this interview, they may be held in detention pending the final resolution of their case in immigration court. Detention severely limits asylum-seekers' access to counsel and evidence that can support their claims. On January 10, 2000, the freighter Cape May docked in Seattle and began unloading its cargo.
8 4 Suddenly, fifteen Chinese men stumbled out of one of the huge metal boxes and pointed inside the dark and filthy container. 5 The bodies of three people who died in transit lay amidst the garbage and human waste of a fifteen-day journey at sea from Hong Kong. 86 According to INS official Ken Elwood, rips in the canvas cover showed that the men "had tried desperately to tear the top off the container and et out. It's horrific to think what happened to these people. ' The survivors were immediately hospitalized. 88 The next day, eighteen more Chinese stowaways were found on another ship docking in Seattle. 89 Since 1998, officials have detained 203 Chinese migrants who were smuggled in cargo containers to the U.S. and Canada. 90 How many more escape County Jail in Oregon "were ordered to switch bunks and did not understand [so] guards knocked them to the ground and handcuffed them, bloodying one. Id Those two women's fear, humiliation and wretchedness increased when they were placed on a punishment regimen for the next four weeks...". Id.
" ' See Pistone, supra note 76, . People detained by the INS in county jails are often mixed in with criminal inmates. Id. 82 See Kristof, supra note 80, at 7. As a former correspondent based in China, Kristof reflects:
I have hectored so many Chinese officials about the importance of a justice system that treats people with compassion that I still feel deeply let down by the fate of these women.. detection is unknown. 9 1 The INS maintains that this new smuggling method is proof of the Service's success in earlier crack downs on the mass transit of migrants in smuggling ships. 92 As INS spokesperson Virginia C. Kice explains, "Chinese smuggling has been on our radar screen for years. This is the smugglers adjusting their strategy." 93 The new smuggling method poses a serious challenge to U.S. authorities. 94 One cargo ship may carry thousands of containers and searching for those that hide stowaways can be futile. 95 In addition, the stowaways are unaccompanied by snakeheads, leaving no link to the leaders of the smuggling networks. 96 Although shipping companies and their crews often have no idea that they are transporting human cargo, 97 the INS seeks to hold these companies responsible. 98 Because all of the ships containing stowaways were loaded in Hong Kong, American officials secured a promise from Hong Kong authorities to crack down on container smuggling. 99 Canada has also stepped up its interdiction efforts and has taken a harder line on smuggled migrants. 00 10' Myers, supra note 31, at 111. The prevalence of this method is confirmed by the author's own observations in Illinois. Of the approximately 100 Chinese INS detainees the author spoke with at the DuPage Co. Jail, all had arrived by plane and were detained by officials at the airport and then taken into INS custody. Most of the detainees arrived with fake documents or no documents at all. Some detainees were instructed by their snakeheads to tear up their documents and flush them down the toilet during the flight before they landed in the United States. Author's Discussions with Chinese Citizens from Fujian Province (Sept. 8, Oct. 6, Nov. 3, and Dec. 17, 1999) .
i' Myers refers to this as the feixing houmen (flying back door) period. Myers, supra note 31, at 97-100. Myers divides the history of Fujianese migration to the United States into four periods. Id. From the 15th to the 19th centuries, Chinese men from Fujian and Guangzhou were taken abroad as "coolies." I& After passage of the Chinese Exclusion Act in 1873, Fujianese could only come to the United States through the "back door," working on merchant ships bound for the United States and jumping ship upon arrival. Id. In the 1970s, the "seed population" of Fujianese men had established themselves in the U.S. and had enough money to send for their wives and children. Id. During this period, Fujianese could flee Maoist China as "refugees" to Hong Kong where they could get identity and travel documents. Id. The modem era of Chinese smuggling began in 1986 with the passage of the Immigration Reform and Control Act (IRCA). Pub. L. 99-603, 100 Stat. 3359. IRCA granted amnesty to undocumented Fujianese and allowed them to get employment authorization, temporary residence, and the rights to travel and permanent residence. Myers, supra note 31, at 111-15.
" Id. at 114-15. 10 Id.
II CIiN, supra note 18, at 49-50.
mId. at 50.
two weeks to over a month in transit and may change planes in several different countries.
1 0 7
Whether they arrive by land, sea or air, Chinese migrants apprehended by the INS can claim they are fleeing persecution due to China's "one child policy" (as instructed by their smugglers), and escape immediate deportation by seeking asylum.im With overcrowded detention facilities, the INS may release detainees on parole pending the resolution of their asylum cases. 1 0 9 Lawyers hired by snakeheads often file frivolous asylum applications simply to get their "clients" out on parole. 110 Once released, the migrants can slip into established Chinese communities and escape further detection. In China there is a vast "supply" of people ready and willing to buy smuggling services and the U.S. has a steady demand for their illegally cheap labor. 1 1 3 To stem this tide of illicit smuggling, the U.S. has turned to domestic criminal and immigration law and worked with the international community to address the problem on a global level. Unfortunately, these efforts are largely reactive and do not address the source of the problem. Successful measures to combat human smuggling from Fujian '" For example, Chin recounts the story of one Chinese man who flew from Fujian to Kunming province in southwestern China. Id. at 59-60. He then climbed the mountains through the border into Burma (Myanmar) and stayed there for 20 days. Id. The guides next put him on a boat to Thailand where he stayed in Bangkok for over a month. Id. Given a fake Chinese passport and visa, he flew to Yugoslavia, but was caught at the airport and deported back to Thailand. Id. He then flew to Czechoslovakia using a "photo-sub" Malayasian passport and took a train to Germany. Id. From Germany he flew to NewYork with a fake Japanese passport. These provisions also punish anyone who "encourages or induces an alien to come to, enter, or reside in the United States, knowing or in reckless disregard of the fact that such coming to, entry, or residence is or will be in violation of law." 11 6 Anyone convicted of these crimes will be fined and/or imprisoned for up to five years 1 7 If the alien smuggling is done "for the purpose of commercial advantage or private financial gain," the maximum sentence is ten years. 118 If the smuggler "causes serious bodily injury... to, or places in jeopardy the life of, any person," the sentence is capped at twenty years."' If a death results, the smuggler shall be "punished by death or imprisoned for any term of years or for life, fined.., or both."' 1 2 0 Harsh as they appear, these sentences do little to deter Chinese smugglers.
1 7 1 Those caught are usually little snakeheads or enforcers who are dispensable to the heads of the organizations. 122 Fines are equally ineffective. A fine of a few thousand dollars is nothing compared to a smuggler's potential profits. In 1996 Congress designated alien smuggling and immigration-related visa fraud as RICO predicate offenses. 124 Prosecu- tions under RICO attack the leaders of smuggling enterprises, rather than just the middlemen caught at the scene.
12 5 If prosecutors can secure at least two convictions for alien-smuggling related crimes that are linked to the same network, they will have the predicate offenses necessary to prosecute under RICO.
26
Violations of RICO are federal crimes carrying stiff penalties: fines or imprisonment up to twenty years.
127
Combating human smuggling clearly motivated Congress' action. During the deliberations on the House bill, Representative Kennedy explained that:
In the past couple of years we have heard about boatloads of Chinese immigrants being brought to the United States under horrifying conditions-weeks with no clean water, minimal food, and unsanitary conditions beyond imagination. The gangs responsible for smuggling these people into the United States then force them into slave labor, working 12-to 14-hour days, seven days a week in gruesome conditions just to pay off the $30,000 to $40,000 debt they incurred. These horrible abuses at the hands of pl$?ple willing to profit from the trade of human beings must be stopped.
Representative McCollum also invoked the image of abused Chinese migrants to support the legislation:
Of particular concern is the recent increase in alien smuggling crime. Organized crime rings in this country, with ties to others abroad, have developed to prey upon illegal immigrants ....
These criminals extort large sums from these illegal immigrants in return for passage to the United States and for the fraudulent documents they need to obtain entry ... In some cases, such as the "Golden Venture" in New York City, the 1gempt to smuggle these illegals goes tragically wrong and people die.
RICO may be a powerful weapon to combat smuggling networks. Yet despite a few publicized successes, 130 it is unclear if the threat of prosecution under RICO has substantially deterred '2' 141 CONG. P~c. 4395-96 (1995) 133 Yet smugglers now instruct their "customers" to dispose of their fake travel documents during the flight and coach them on how to present an asylum claim upon arrival in the U.S.
34
The United States has also participated in several United Nations efforts to address the problem of transnational trafficking in human beings. 35 However, these resolutions focus on the traffic of women and children in indentured servitude or prostitution, not on human smuggling as a form of illegal immigration. 136 Combating the transnational problem of human smuggling requires global cooperation, but international efforts are frustrated by local corruption in transit countries and the lack of extradition treaties. When the income differential between China and the United States is 1:2 rather than 1:15 or 1:20, that is when Fuzhounese will stop going and even start to come back.... Look at [Vol. 90 narrowed, Chinese people will keep emigrating and the underground American economy will continue to exploit their labor. 160 The American reaction to the Chinese smuggling crisis reflects the vast economic and cultural divide between the two countries.
1 61 Under U.S. penal law, alien smuggling is a crime, but from a Fujianese perspective the snakeheads are businessmen providing a needed service. 162 Similarly, while visa and passport fraud are criminal violations of American law, Fujianese migrants view doctored passports and fake visas as tickets to the U.S. 63 Living in the U.S. without legal status may be a deportable offense, but to many Chinese migrants being caught by the INS, claiming asylum and getting released on parole with work-authorization is the next best thing to owning a "green card."
164
To American eyes the sights are shocking-migrants struggling to shore from a sinking ship or emaciated men crawling from a dank cargo container.
6 5 The suffering a person has to endure on such journeys strikes us as inhumane. 16Yet for many it this way-in terms of income potential for the average worker, one year in the United States equals 15 Chinese years.
Id.
160 KwONG, supra note 1, at 7, 10. See also, Myers, supra note 31, at 124-25. 161 See Gribbin, supra note 4, at Al ("[M] any Americans misunderstand the sophistication and power of the smugglers and the motivations of the people they smuggle."). 162 "None of these people see emigrating illegally to another country as a crime, the way we do." Id. (quoting INS official Ken Elwood). Some Chinese migrants sign detailed contracts with their smugglers before leaving China. Chin, supra note 13, at 192-93 n.36. The first provision of one contract states:
1. Both parties concur that the total fee for Party A to go to the United States is $30,000. Party A will provide Party B with a copy of his/her identification card and an application fee of $1,000, and with an additional $2,000 after travel documents are secured (The $3,000 will be deducted from the $30,000 total fee after Party A arrives in the United States). Party A will also present Party B with the address and phone number of a relative in the United States who will serve as the sponsor. Id. 163 See supra notes 52, 104-06 and accompanying text. '6 Chinese being held in detention by the INS refer to the work-authorization permits as "work cards" (gong ka) in a terminology that echoes the term "green card " (lu ka Chinese emigrants, these hardships are a small price to pay for the wealth to be gained by working in the United States.1 ay Chinese immigrants are not daunted by the harsh working conditions they face on arrival. American workers long empowered by union representation and the right to collective bargaining see the fourteen-hour work days of many Chinese migrants as blatantly unjust and illegal. 16 P But to the Chinese worker, such labor is the path to wealth unobtainable in their native country. 169 Most Fujianese migrants face immense social pressure to endure tireless labor on behalf of their families.
170
Even after their debts are paid and they become disappointed and frustrated by life in the U.S., these immigrants still feel compelled to stay.' 7 '
Given these socioeconomic factors, nothing short of gradual redistribution of wealth can stop the tide of illegal Chinese mi- People arriving in the United States without valid travel or immigration documents are eligible for asylum only if they qualify as refugees under the Immigration and Nationality Act. 174 That Act defines a "refugee" as any person who is unable or unwilling to return to his or her country because of "persecution or a well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion."
175 None of these five categories for asylum are further defined in the Act and asylum cases have traditionally been determined on the particular facts and merits of each individual's situation. For purposes of determinations under this chapter, a person who has been forced to abort a pregnancy or to undergo involuntary sterilization, or who has been persecuted for failure or refusal to undergo such a procedure or for other resistance to a coercive population control program, shall be deemed to have been persecuted on account of political opinion, and a person who has a well founded fear that he or she will be forced to undergo such a procedure or subject to persecution for such This amendment allows thousands of Chinese migrants to claim political asylum upon their arrival in the United States and possibly be released on parole pending their hearing before an immigration judge. 178 If released, they may never return to court and will simply vanish into Chinese migrant communities in the U.S.
1 79 The Amendment thus acts as a safety net: smugglers assure the migrants that if they are apprehended on arrival they can claim asylum and still be released. 1 Although the majority of these people are economic migrants, not refugees, the Amendment grants them prima fade eligibility for political asylum.'
8 ' This abuse of the law stems, in part, from the Amendment's authors' basic misunderstanding of China's family planning programs. 
S.C.A. § 1101 (a) (42) (1999).
'7' The INS reports that 3,436 Chinese were granted port-of-entry parole in fiscal year 1996, while 5,301 Chinese received this parole in fiscal year 1997. People who arrive at a port-of-entry without proper documentation are subject to "expedited removal" under IIRIRA unless they indicate that they seek asylum by expressing a "credible fear of persecution." U.S. DEP'T OFJUSTIcE, REPORT TO CONGRESS: USE OF
THE ATTORNEY GENERAL'S PAROLE AUTHORIY UNDER THE IMMIGRATION AND NATIONAxITYAar (1999).
' Gilmore, supra note 91, at Al (according to one INS spokesperson, "The ones who disappear are those who come here for economic reasons, which is not a legitimate asylum claim .... Someone who's an economic migrant and feels he won't get asylum is not as likely to stay around. ") sm Those migrants that are detained and not granted parole are more likely to be deported back to China unless they have strong asylum claims. &d. Chinese migrants released on bond are considered less of a priority than those in custody and their hearings are placed further down the court calendar. Id.
,' The United Nations High Commissioner for Refugees distinguishes economic migrants from refugees:
A migrant is a person who ... voluntarily leaves his country in order to take up residence elsewhere. He may be moved by the desire for change or adventure, or by family or other reasons of a personal nature. If he is moved exclusively by economic considerations, he is an economic migrant and not a refugee.
OFFICE OF THE UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES, HANDBOOK ON
PROCEDURES AND CRITERIA FOR DETERMINING REFUGEE STATUS 1 62 (1992) . However, the UNHCR recognizes that in many situations the distinction is blurred and if economic deprivation is imposed by state discrimination, those persecuted may qualify as refugees. Id. 11 [63] [64] . See also discussion infra notes 248-57 and accompanying text.
"' See discussion infra notes 200-47 and accompanying text.
A. FAMILY PLANNING PROGRAMS IN CHINA
As the most populous nation in the world, China supports 20% of the world's total population on only 7% of the world's arable land.
18 3 China's current population is over 1.2 billion and is expected to peak at 1.6 billion by the year 2050.184 After two decades of encouraging its citizens to have many children to build a strong and prosperous socialist state, the Chinese government faced an impending population explosion in the 1970s.1 8 5 Throughout that decade, the government tried to slow population growth by encouraging people to marry later, wait longer in between children, and have fewer children. 18 CHINA UPDATE, supra note 184, at 3. Indeed, the Chinese government insists that the term "one child policy" is actually a misnomer. Id. The current fertility rate of 2.1 births per woman clearly shows that "one-child policies" are not uniformly enforced across China. cIMCOUNTRY REPORT, supra note 184, at 23.
18' CHINA UPDATE, supra note 184, at 3; CHINA COUNTRY REPORT, supra note 184, at 23.
18 CHINA UPDATE, supra note 184, at 3; CHINA COUNTRY REPORT, supra note 184, at 23.
'9' This exception is allowed because many minorities live in remote, sparselypopulated areas of China. The Chinese government maintains a policy of preferential treatment for its 108 million ethnic minorities in family planning, marriage regulations, university admissions, and employment. CHINA COUNTRY REPORT, supra note 184, at 54.
HUMAN SMUG GLING FROM CHINA
In some remote areas, families may have up to four children and in places like rural Tibet there are practically no limits.1 9 2 China's "policy" has been attacked as a violation of human rights. 9 3 Such criticism ignores the fact that abusive enforcement of the policy is attributable to corrupt local officials, not the country as a whole. 194 Indeed, Chinese officials respond to such criticism by explaining that the goal of the policy is to stem population growth through birth control and education, not coercive sterilization. ' 5 More importantly, uncontrolled population growth in China would lead to severe violations of the fundamental human rights to food and shelter. 196 789 (1996) .
'" Forced abortion and sterilization continue to occur in some parts of China. CHINA UPDATE, supra note 184, at 4-5. However, the enforcement of family planning programs varies greatly throughout the country. Id. The most popular sanction is steep fines rather than coercive sterilization. CHINA COUNTRY REPORT, supra note 184, at 23-24.
'S Chinese law forbids the use of force to compel abortion or sterilization. CHINA COUNTRY REPORT, supra note 184, at 24. In 1998, Chinese officials admitted that abuses of the policy had occurred and they released information on local leaders who had been punished for coercively enforcing family planning policies. China has also launched a four-year project with the United Nations Population Fund to address family planning issues through greater education and economic development. Id. at 25.
"6 China's infrastructure is already overburdened and many experts believe that if China does not control population growth, much of the country will sink deeper into poverty. 197 American legislators soon amended the U.S. refugee definition to specifically address the "China problem." 9 ' As revealed by its history, that Amendment injected cultural misperceptions into an allegedly neutral law that has been, and will continue to be, abused by human smuggling networks.1 99
B. THE POLITICAL AND LEGAL HISTORY OF THE AMENDMENT
The American policy regarding Chinese asylum claims based on the "one child policy" has a controversial and inconsistent history. 2 The couples all claimed that they feared persecution if forced to return to China because they had violated the one child policy by conceiving children while in the United States.
204
A number of scholars criticize the Western bias inherent in much of international human rights law that elevates civil and political rights above the basic rights to food, shelter and personal security. See, e.g., Makau Wa Mutua, The Ideology of Human Rights, 36 VA.J. INT'LL. 589, 593 (1996) PoST, Aug. 6, 1988 , at A14.
[Vol. 90
Soon after this media event, the Board of Immigration Appeals (BIA) refused to apply Meese's guidelines in In re Chang. 205 In that case, a Chinese man appealed an immigration judge's denial of his asylum claim based on his fear that he would be forced to submit to sterilization if returned to China because he and his wife had two children. 20 6 Although Chang argued that involuntary sterilization violated internationallyrecognized human rights, the BIA dismissed his claims. 20 7 The Board found that China's policy was not persecution "on account of race, religion, nationality membership in a particular social group, or political opinion."108 Rather, the BIA held that China's national policy would be the basis for asylum only if selectively enforced against an individual "on account of' one of the enumerated grounds for refugee status. 209 This decision evoked strong public opposition. 2 10 After the crackdown on demonstrators in Tiananmen Square in Beijing on June 4, 1989, President Bush directed the INS to allow Chinese nationals in the United States to remain for another year.
2 11 The Tiananmen Square incident drew American attention to other human rights concerns in China and President Bush directed the Attorney General to give "enhanced consideration.., under the immigration laws for individuals.., who express a fear of persecution upon return to their country related to that country's policy of forced abortion or coerced ster-2 In re Chang, 20 I. & N. Dec. 38, 43 (1989) . The BIA's decision in this case was published in the official reports as a precedent decision. Precedent decisions are binding on immigration judges and the INS. See 8 C.F.R. § 3.1(g) (1999); ANER, supra note 76, at 7-9. Chang, 20 . & N. Dec. at 43. [Vol. 90 ilization. 212 An interim rule to this effect was then promulgated by the Attorney General in January of 1990 which effectively overruled the BIA's holding in In Re Chang. 213 Yet when the final asylum regulations were published by the INS in July 1990 this interim rule was inexplicably omitted. 214 On the last day of the Bush Administration, then-Attorney General William Barr promulgated a rule that would have reinstated the aims of the January 1990 rule and allowed asylum eligibility based on opposition to family planning policies. 2 15 However, Barr's 1993 216 rule was never published.
2'
This inconsistency led to confusion in the courts about the proper standard for evaluating Chinese asylum claims based on opposition to the one child policy. 27 The January 1990 regulation recognized asylum claims based on opposition to coercive population control policies. Chinese were eligible for asylum if they expressed a "well-founded fear that they [would] be required to abort a pregnancy or to be sterilized" if forced to return to China. 55 Fed. Reg. 2803 Reg. , 2805 Reg. (1990 . When these regulations were omitted in the July 1990 INS procedures, the agency directed asylum officers to continue to follow the originalJanuary 1990 regulations. However, that direction was not binding on the Board of Immigration Appeals. In 1993, the BIA asked Attorney General Reno to review two cases involving Chinese nationals seeking asylum based on opposition to the one child policy to settle the issue. Although she initially granted review, Reno later rescinded her order. REv. 521, 534 (1996) (charting the BIA decisions and their conflict with the various executive and administrative orders from 1988 to 1993). Many Chinese applicants sought to have Barr's 1993 rule enforced even though it was never published. The majority of courts found the rule unenforceable. See Chai, 48 F.3d at 134142 n.10 (listing cases). Only one court found the rule enforceable. Xin-Chang v. Slattery, 859 F. Supp. 708, 711-13 (S.D.N.Y. 1994) . One court refused to follow In re Chang because the "cacophony of administrative voices" on the issue undermined Chang'svalidity. Guo v. Carroll, 842 F. Supp. 858, 865-70 (E.D. Va. 1994). policy regarding coercive family planning practices in China was under review because it was being abused by organized criminal networks who were smuggling Chinese into the United States in record numbers. 218 Responding to the fallout from the Golden Venture incident, the Clinton Administration set a new policy in 1994 to deal with the estimated 1,000 undocumented Chinese then in INS detention. 219 Under those rules, Chinese migrants who alleged fear of returning to China because of coercive family planning practices were not eligible for asylum in most cases.
22 However, "to address the genuine humanitarian issues," the new policy allowed Chinese nationals to be considered for a stay of deportation or parole at the discretion of INS district directors.
1
This policy was fiercely opposed by many members of Congress. 222 Bills were quickly passed in both houses to amend the refugee definition to include those people fleeing countries may be forced back to China because of a novel and bizarre interpretation of United States asylum law, under which those who resist forced abortion... are regarded as common criminals rather than victims of persecution .... Never mind fundamental human rights and broken lives. A law is a law, and people who break a forced-abortion law... must be sent back to take their punishment. This is the kind of thinking we are up against.
Id.
Some commentators have cast Rep. Smith in the role of "anti-abortion legislator." See Zhang, supra note 183, at 592; Mason, supra note 200, at 7. The mistaken conflation of family planning programs with coercive sterilization and abortion provokes heated ethical debates. It is beyond the scope of this article to fully discuss this topic. under the Immigration and Nationality Act, section 601 (a) of IIRIRA officially recognized opposition to coercive population control programs as persecution on account of political opinion. 225 However, a limit of 1,000 was placed on the number of people who could be admitted or granted asylum under this provision each year.
V. THE AMENDMENT SHOULD BE REPEALED BECAUSE IT FACILITATES HUMAN SMUGGLING AND CONFLICTS WITH SOUND ASYLUM POLICY
The political history behind the 1996 Amendment belies its facially neutral language. The law codifies Western misperceptions of China's family planning policies, is abused by Chinese smugglers, and creates a fundamentally unsound asylum policy.
A. CULTURAL MISPERCEPTIONS
Although the Amendment's supporters were motivated by humanitarian concerns, their focus on China's national policy reveals serious misperceptions and cultural biases. 227 First, the 1996 Amendment is redundant because it is not the Chinese policy itself that is persecutive.
226 NA § 207(a) (5), 8 U.S.CA § 1157(a) (5) (1999). For any fiscal year, not more than a total of 1,000 refugees may be admitted under this subsection or granted asylum under section 208 pursuant to a determination under the third sentence of section 101(a) (42) (relating to persecution for resistance to coercive population control methods). Id. ' FAMINE 81-82 (1996) . In the late 1950s China launched a campaign to glorify the abundance produced by newly collectivized farms. Id. Under the illusion of surplus, China urged people to eat as much as they wanted. Id. By 1958 most of the country's grain reserves were empty, but under the pressure of the "Great Leap Forward," provincial leaders continued to report grossly inflated harvests. Those who honestly reported severe shortages were denounced as "rightists" and blamed for creating the shortage by hoarding grain for themselves. Id. Combined with Mao's refusal to limit population growth, these disastrous agricultural policies soon led to a nationwide famine. Id. ' Id. at 273. The Chinese government has never officially admitted that the famine occurred, but the era is indelibly etched in the minds of its survivors. Id. Chinese and Western estimates of the total death toll range from 20 to 60 million. Id. at 266-74.
See generally Mutua, supra note 196. " 'July 28, 1951 , Protocol, 19 U.S.T. 6223, 6225, 606 U.N.T.S. 267, 268. The 1967 Protocol adopted the refugee definition of the 1951 United Nations Convention Relating to the Status of Refugees but removed the latter's temporal and geographic restrictions. See generally Daniel J. Steinbock, Interpreting the Refugee Definition, 45 UCLA L. REv. 733, 743-45 (1998). [Vol. 90 definition of refugee derives from concepts embodied in the 1948 Universal Declaration of Human Rights. 237 Written to codify the norms of Western liberal democracy, these documents focus on civil and political rights. 238 Many developing countries were not independent when the Universal Declaration was adopted and they had no voice in the formulation of what has become the modern law of human rights. 2 39 As a result, some scholars argue that "international human rights law" cannot effectively address the pressing economic and social problems facing developing countries.
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While the civil and political rights favored by current human rights law may be essential to a free society, these liberties cannot take precedence over the fundamental human rights to life, food, and shelter. IT 11-12, 96-97 (1994) . Higgins argues that international law applies to developing countries nonetheless. Id. In her view, international law is of "universal application" precisely because it is not a static code of fixed content. Id. at 1-2, 12. Rather, international law is a "normative system" that is "relevant to us all." Id. at 1, 12. When developing countries challenge the inequity of certain norms of international law and demand the reformation of those norms to "reflect contemporary realities and aspirations," the change is not a rejection of international law, but a vital part of the international "law-developing process. By implementing family planning policies, China hopes to secure the "collective welfare" of all its citizens. 245 China's leaders are well aware that if all Chinese were free to bear as many children as they liked, "mass malnutrition... starvation-and a concomitant loss of human dignity-would ensue." 246 Many Americans may consider state restriction on reproduction to be a human rights violation, but for the citizens of developing nations (especially women), access to effective birth control and family 7 planning education is an equally important human right. 24 
B. ABUSE OF THE LAW
Regardless of its supporters' motivations, the 1996 Amendment facilitated a dramatic rise in the number of Chinese migrants smuggled into the U.S. 2 48 Because the amended law ance between a pretentious and unrealistic universalism and a paralyzing cultural relativism." Id. at 32. Cf. Mutua, supra note 196, at 609-10. Mutua points out that American law schools draw a dichotomy between "civil rights" (taught as "American" courses) and "human rights" (taught as "foreign" or "international" courses). Id As Mutua explains:
American law school graduates who have taken courses on race, gender, employment law, sexuality, housing, or the criminal justice system probably associate those fields with civil rights, not human rights. This organizational format could lead to a sense of cultural superiority and... could adversely affect attempts at an international consensus on human rights.
Id.
' 44 Alford, supra note 227, at 74.
245 Id. at 75.
246 Id. at 74. Critics may argue that any restriction on reproductive freedom violates human rights and that to say otherwise is to engage in cultural relativism. Again, one must distinguish between a policy that limits the number of children per family and the coercive abuse of such a policy. The difficult task of defining "reproductive freedom" is beyond the scope of this Comment. Ideally, fertility rates in China will continue to fall as a natural result of economic and social development and the task of defining "reproductive freedom" can be left to moral philosophers. 'Y, Winter-Spring 1987, at 9, 11, 14. 24 Smith, supra note 6, at 16. See also Zhang, supra note 183, at 594 (predicting that such legislation would increase the flow of asylum seekers from China).
recognizes opposition to the one child policy as primafacie asylum eligibility, thousands of Chinese migrants are allowed into the United States based on their "credible fear of persecution." 249 If those detained have sponsors in the United States, the INS may release them on parole pending the resolution of their asylum claims.
2 5 0 In other cases, the Chinese embassy or consulate may refuse to issue travel documents for certain smuggled migrants and they may be kept in detention indefinitely or be released under an "order of supervision." 2 51 If released, these people can receive work authorization although they are ineligible to apply for legal permanent residence. Some experts argue that these procedures help fuel the market for undocumented Chinese workers. 3 Some Chinese nationals may have valid and serious claims of persecution if they are subject to coercive sterilization or abortion by local officials. Yet they do not need the Amendment to qualify for refugee status in the United States. The original law could cover their claims. 254 Thus, instead of granting protection to true refugees, the Amendment has subjected an already over-burdened asylum system to the routine abuse of Chinese smugglers and their customers. One young woman's story typifies the practice. After being detained by immigration officials at New York's John F. Kennedy airport and questioned about her fake travel documents, she said: I told him, as instructed by my snakehead, "I am married. I already have a child, and I am now pregnant. The Chinese government was about to force me to have an abortion," and so on and so forth. It was 2" CtIN, supra note 18, at 8. The refugee definition adopted by the United States is based on an individualist approach. 258 The determination of whether or not a person is a refugee is not solely dependent on broad political or social categories, but requires a detailed evaluation of the merits of each case. 259 The 1996 Amendment frustrates this policy by arguably granting asylum eligibility to any Chinese citizen who alleges opposition to China's family planning programs. None of the other grounds for asylum has such a sweeping applicability.
260
Simply alleging opposition to a domestic policy should not be enough to support a true claim of persecution.
"Persecution" for purposes of asylum law has not been defined by the U.S. Congress or the United Nations. 262 However, standards for what constitutes persecution may be found in the two decades of case law since the enactment of the Refugee Act of 1980.263 Persecution need not be a direct threat to "life or freedom," but can also include "the well-founded fear of non-life-threatening violence and physical abuse." 264 In addition, punishment for 6 id at 188-89. Claims of opposition to China's "one child policy" seem to fit this definition. Forced sterilization is not "legitimate" punishment. However, problems arise when applicants allege opposition to a policy that applies to the entire country, rather than a specific instance of personal persecution. As the Seventh Circuit maintains, " [c] onditions that affect entire populations.
• . do not rise to the level of persecution contemplated by the Act., 266 For a claimant to qualify for political asylum, the statute requires a clear nexus between the claimant's "political opinion" and the alleged persecution. Applicants must show that they have suffered past persecution or fear future persecution "on account of' their "political opinion ." 267 In keeping with the individualized perspective of U.S. asylum law, courts previously denied asylum claims based on opposition to China's "one child policy" unless there was evidence that the applicant had been specifically targeted for persecution.
2 68 For example, in In Matter of G-, a Chinese man from Fujian who had been smuggled to the U.S. on the Golden Venture applied for asylum based on the fact that he had two children and thus disagreed with China's one child policy. 269 He submitted a letter from his wife stating that the birth control authorities in their village had fined him for having a second child and were forcing her to be sterilized. 270 Although he claimed that he would face persecution if forced to return to China, the BIA, following In re Chang, held that he was not eligible for asylum unless he could show that the policy was selectively applied against him "on account of' one of the five grounds (race, religion, nationality, social group, or political opinion) .271
The Board also rejected the argument that the doctrine of imputed political opinion applied to G-'s case. 272 Under that At the time of the Immigration Judge's decision, In re Chang was still binding law. 284 But by the time the case reached the BIA on appeal, IIRIRA had passed and the Board found that the applicant had established eligibility for asylum "by virtue of his wife's forced sterilization." 285 Two judges dissented from the opinion. 286 Judge Vacca refused to recogize claims based only on the forced sterilization of a spouse.
More importantly, Judge Vacca noted that the applicant's wife had already been sterilized, which "effectively ended the likelihood that the applicant would be forced to undergo such a procedure in the future, or that he would be persecuted for a failure to undergo such a procedure if he return[ed] to China."
288
Judge Villageliu also dissented. He acknowledged that the applicant's wife would be eligible for asylum under the Amendment if she had been forcibly sterilized 289 and that her husband would then be eligible for derivative asylum status. 290 However, Judge Villageliu found that the facts of the case did not warrant a grant of asylum because he "[found] it implausible that the natural reaction of a husband whose wife has been sterilized, and who deems it persecutive, would be to then prow" Id. cutive enforcement of the "one child policy." Chinese people have valid claims of persecution "on account of political opinion" if they not only violate the policy, but also publicly oppose the program and subsequently suffer or truly fear abuse by the authorities. 296 Furthermore, any amendment to U.S. refugee law should not selectively favor just one country, as the 1996 Amendment did for China.
2" In
2 97 If the law is expanded it should encompass persecution on the basis of broader characteristics that people all over the world may share. Gender is one such characteristic.
2 9 8 If women fleeing gender-based persecution were eligible for asylum, the Chinese cases would pose less normative and jurisprudential problems. For example, in some parts of China people believe that vasectomies render men weak and women bear the brunt of family planning policies. 299 If a Chinese woman in such a community is forced to undergo an abortion or sterilization but her husband is not, she may suffer persecuFor example, in 1995, a Fujianese woman was accused of bearing and hiding a second child despite physical evidence to the contrary. Hessler, supra note 157, at Al. Local officials threatened to forcibly sterilize the woman and she filed a successful lawsuit against them. Id. Infuriated by her actions, the officials soon made life extremely difficult for her family. Id. This woman would be eligible for asylum under the original U.S. refugee law because she publicly opposed the selective abuse of the policy and suffered retaliation from government officials. She was persecuted on account of her expressed political opinion or the opinion which the local officials imputed upon her. See supra note 273 and accompanying text. tion on the basis of her gender. More importantly, if gender were recognized as a basis for asylum, relief would not be limited to Chinese women alone. Women (and potentially men) all over the world who suffer gender-based persecution could claim refugee status in the U.S.-°°A lthough the current law does not explicitly recognize gender-based persecution as a basis for asylum, an evolving body of case law supports such claims under the category of "membership in a particular social group" or under the imputed political opinion doctrine.
30 1 Under these precedents, asylum may be granted to Chinese women who genuinely fear persecution because of their opposition to the selective and coercive enforcement of family planning programs.°2
The original law encompasses the asylum claims of Chinese men and women who truly fear persecution based on their opposition to the selective and coercive enforcement of population control programs.
Both men and women who are punished for their public opposition to-rather than simple vio-lation of-the policy are eligible for political asylum. Chinese women who have been targeted for coercive sterilization instead of their husbands may also bring social group claims. The 1996 Amendment is thus redundant and unnecessary. There is no evidence that more people have been granted asylum under the Amendment.°3 But there is ample evidence that the Amendment has exacerbated the Chinese migrant smuggling problem: Chinese migrants now routinely invoke the Amendment to gain entry into the U.S. 30 4 In fact, the Chinese government often blames American asylum policy for attracting illegal Chinese immigrants.°5 Xi Jinping, the governor of Fujian province claims that:
China and Fujian alone cannot solve the problem of human smuggling; the international community must join hands in eradicating it. It would be hard to stop human smuggling as long as some countries make a fuss over political [and] Beyond weakening the Chinese trade in human smuggling, the Amendment's repeal would restore integrity to U.S. asylum law and allow it to more equitably serve its humanitarian purpose.
311

VI. CONCLUSION
De facto foreign policy may shape American immigration law, but refugee protection must rise above political myopia. The 1996 Amendment to the U.S. refugee definition is misguided legislation that reflects the cultural biases of its authors. 312 The Amendment should be repealed because it facilitates the Chinese human smuggling business and conflicts with sound refugee policy.
3 13 Asylum protects refugees who flee persecution in their native countries.
14
Chinese people who are truly persecuted by the abuse of family planning programs can present valid asylum claims under the original statute and evolving case law. 315 Current efforts to "crack down" on alien smuggling crimes and illegal immigration are reactive and ineffective in the face of transnational smuggling networks and the socioeconomic factors driving Chinese migration.
316
Although the 1996 Amendment is not the source of this problem, it facilitates human smuggling by validating a type of claim that predominantly applies to only one country: China.
317
The Amendment grants Chinese applicants prima facie asylum eligibility even though the majority of their claims are fraudulent. 318 Meanwhile, millions of people forced to flee persecution See, e.g., Smith, supra note 6, at 2-3 (discussing national "anti-immigrant sentiment"). 
